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H.B. 695:

UPDATING

CUSTODY PROCEDURES
DEPENDENCY CASES.

OHIO'S TEMPORARY AND PERMANENT
FOR CHILD ABUSE, NEGLECT AND

INTRODUCTION
3
2
Once a juvenile court has adjudicated' a child abused, neglected,
or dependent, 4 the issue becomes the extent to which the state's parens
5 power should be used to intervene in the parent-child relationpatriae
ship. Authorities are in agreement that children should be protected
from harm, but they differ regarding what harms should be protected
against and the means of providing that protection.6
The Ohio General Assembly recently enacted House Bill 6951 to
provide guidelines for this complex interrelationship between parental
autonomy in raising children and the state's obligation to protect
children. 8 In focusing on the reunification of the family, while providing a viable alternative if reunification cannot succeed, H.B. 695
provides answers to many of Ohio's child custody problems. This note
will analyze selected portions of the bill regarding temporary and per-

1. OHIO REV. CODE ANN. § 2151.353 (Page Supp. 1980).
2. Id. § 2151.031 (Page 1976).
3. Id. § 2151.03.
4. Id. § 2151.04. Dependency is distinguished from neglect in that it involves an
inability on the part of the parent(s) to provide for the child, whereas neglect involves
the parent's willing failure to provide for the child.
5. BLACK'S LAW DICTIONARY 1003 (5th ed. 1968). Parenspatriae is defined
literally as parent of the country. It refers traditionally to the role of the state as
sovereign and guardian of persons under legal disability. This doctrine serves as the
basis for state intervention in parent-child relationships regarding abuse, neglect and
dependency proceedings. For a history of the development of the parens patriae doctrine, See Arleen, Intervention Between Parent and Child: A Reappraisal of the State's
Role in Child Neglect and Abuse Cases, 63 GEO. L.J., 887, 890-917 (1975) [hereinafter
cited as Arleen].
6. Id. at 932-35. Some authorities advocate that state intervention in the parentchild relationship should be restricted to situations where serious physical or emotional
injury to the child has occurred, or is likely to occur in the future. They argue that excessive state intervention can often cause more harm to the child than was caused by
the parental abuse or neglect. See also Wald, State Intervention on Behalf of Neglected
Children: A Search for Realistic Standards, 27 STAN. L. REV. 985, 1004-07 (1975)
[hereinafter cited as Wald: Realistic Standards].
7. A.M. Sub. H.B. 695, 113th General Assembly, 1980 (codified in OHIO REV.
CODE ANN. §§ 2151.011, 2151.281, 2151.35, 2151.353, 2151.38, 5103.151, 2151.412,
2151.413 and 2151.414 (Page Supp. 1980) effective October 24, 1980.
8. OHIO REV. CODE ANN. § 2151.01 (Page 1976).
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manent custody proceedings for abused, neglected and dependent
children.
In Ohio, the typical child abuse, neglect or dependency case is initiated by a complaint 9 to either the local law enforcement authorities
or children's services agency.'" An investigation to determine the
validity of the complaint is required to be made within twenty-four
hours." If a determination is made that immediate removal from the
parent's" custody is necessary to protect the child, the law enforcement officer is empowered to act accordingly.' 3 If immediate removal
is not deemed necessary, but the child is suspected of having been
abused or neglected, the children's service agency,' 4 acting through the
county prosecutor's office, may file a complaint with the juvenile
court.' 5 The complaint will ask that the court make a determination
that the child was abused or neglected. The party filing the complaint

9. Id. § 2151.271. The initial complaint may be made by anyone having
knowledge of suspected child abuse, neglect, or dependency. Id. § 2151.421. Physicians, teachers and members of other professions who are regularly involved with
children are required to report any suspected cases of child abuse, neglect or dependency.
10. Id. § 2151.421.
11. Id.
12. Id. § 2151.05. For purposes of this note, the term parent will include stepparents, guardians, and custodians. The United States Supreme Court has determined
that unwed fathers who acknowledge their children and maintain a relationship with
them have equal standing with the child's mother in custody cases. See Stanley v. Illinois, 405 U.S. 645 (1972). But cf. Caban v. Mohammed, 444 U.S. 380 (1979) and
Quillion v. Walcott, 434 U.S. 246 (1977) (unwed fathers under different circumstances
found to be without right to prevent the adoption of their childern).
13. OHIO REv. CODE ANN. § 2151.421 (Page 1976). Only law enforcement officers are empowered to make emergency removals of children from the parent's
custody. The law enforcement officer and reporting physician must consider the
removal essential for the protection of the child.
14. Id. § 5153.02. This note will use the term children's services agency when
referring to the appropriate state agencies for child abuse, neglect and dependency proceedings. Ohio lacks a centralized children's services bureau. Currently, children's
needs are provided for by children's services boards in approximately half of Ohio's
eighty-eight counties. In the counties that do not have a children's services board, the
county department of public welfare is responsible for the child's needs. Id. § 5103.03.
Ohio also provides for the certification of private agencies which handle a substantially
smaller number of child abuse, neglect and dependency cases than the state agencies.
15. Id. § 2151.23. The juvenile court has exclusive original jurisdiction regarding
child abuse, neglect and dependency cases.
16. Id. § 2151.27.
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must show by clear and convincing evidence
ed, neglected, or dependent. 8

7

that the child was abus-

ANALYSIS

A.

Temporary and Permanent Custody Dispositions

The juvenile court has four options upon determination that the
child is abused, neglected or dependent. 1 9 The child may be returned to

his parents subject to any limitations or conditions the court finds to
be appropriate.2 0 This is the option preferred by most authorities

whenever it is practical. 2 '
The juvenile court also has the discretion 22 to grant temporary
24
custody2 3 to any authorized agency, relative, guardian, or parent.

If

circumstances warrant, the court may also grant temporary custody to
any institution or agency within or without the state. 2s
The fourth alternative is to grant permanent custody 2 to an ap17. Id. § 2151.35. The "clear and convincing evidence" standard has the effect of
balancing parental and state rights. See U.S. Dept. of Just., A COMPARATIVE
ANALYSIS OF STANDARDS AND STATE PRACTICES, No. VI, Abuse and Neglect, 137-39
(1976) [hereinafter cited as Abuse and Neglect]. The "preponderence of evidence" test
favors state intervention and is the more widely used standard. See Becker, Due Process and Child Protection Proceedings: State Intervention in Family Relationships on
Behalf of Neglected Children, 2 CUM.-SAM. L. REV. 259-61 (1971). The "beyond a
reasonable doubt" test minimizes state intervention and is seldom used in abuse,
neglect and dependency cases. See Burt, Forcing Protection on Children and Their
Parents: The Impact of Wyman v. James, 69 MICH. L. REV. 1285-87 (1971).
18. OHIO REV. CODE ANN. § 2151.35 (Page Supp. 1980). H.B. 695 amends this
section to require proof beyond a reasonable doubt in order to find a child delinquent
or unruly. This was amended to correspond with Juvenile Rule 29(E)(4) and does not
impact on the standard of proof required for abuse, neglect and dependency cases.
19. Id. § 2151.353.
20. Id. § 2151.353(A)(1).
21. Wald: Realistic Standards, supra note 6, at 991-93.
22. OHIO REV. CODE ANN. § 2151.353 (Page Supp. 1980). The broad discretion
given the juvenile courts to determine whether to leave the child with their parents or
grant temporary custody to a children's services agency is evidenced by the lack of any
specified factors which the court must consider. Most state statutes allow this type of
broad discretion, reasoning that local judges are in the most advantageous position to
determine what the community standards are on a case by case basis. See S. KATZ,
WHEN PARENTS FAIL,

62-63 (1971) [hereinafter cited as S.

KATZ].

But see Wald, State

Intervention on Behalf of "Neglected Children:" Standards for Removal of Children
from Their Homes, Monitoring the Status of Children in Foster Care, and Termination of parentalRights, 28 STAN. L. REV. 639-41 (1976). [hereinafter cited as Wald:
Status of Children].
23. OHIO REV. CODE ANN. § 2151.011(B)(11) (Page 1976).
24. Id. § 2151.353(A)(2) (Page Supp. 1980).
25. Id. § 2151.353(A)(3).
26. Id. § 2151.01 1(B)(12). Permanent custody should only be granted at the initial
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propriate state agency, thereby permanently divesting the parents of
their full parental rights.2 7 This option is used infrequently, only under
28
extreme and unusual circumstances.
Prior to H.B. 695, Ohio had no mandatory requirement that
parents be notified that the granting of temporary custody at the initial
hearing would divest them of a portion of their parental rights. 29 The
summons issued to all parties must now include an explanation of what
constitutes temporary custody and the possibility that it might be
granted to a third party.3" The summons now must also inform the
parents of their right to have legal representation at the hearing and, if
the parents are indigent, their right to have court appointed counsel.3 1
Several substantive changes in the procedure for seeking permanent custody at the initial hearing were also made in H.B. 695.32 If the
party making the complaint is seeking permanent custody at the initial
hearing, the summons must now contain an explanation of the parental right to have legal representation and, if the parents are indigent,
the right to have a court appointed counsel.33
General guidelines were added to provide the court and parties
with the factors involved in determining whether permanent custody
should be granted to the children's services agency.34 The court must
determine whether the parents have acted in such a manner that the
child is without adequate parental care" and is likely to remain
disposition hearing under extreme situations where reunification is not possible. The
parents normally must be provided with a reasonable opportunity to be rehabilitated.
See In Re Burkhart, 15 Ohio Misc. 170, 44 Ohio Ops. 2d 329, 239 N.E.2d 772 (1968).
See also In Re Zerick, 57 Ohio Op. 331, 129 N.E.2d 661 (1955).
27. OHIO REV. CODE ANN. § 2151.353(A)(4) (Page Supp. 1980).
28. See note 27 supra.
29. OHIO REV. CODE ANN. § 2151.353(C) (Page Supp. 1980).
30. Id.
31. Id. See also State ex rel. Heller v. Miller, 61 Ohio St. 2d 6, 399 N.E. 2d 66
(1980) (Court held indigent parent had right to court appointed attorney on appellate
level).
32. OHIo REv. CODE ANN § 2151.353(B) (Page Supp. 1980).
33. Id.
34. Id. § 2151.353(A)(4).
35. Id. § 2151.011(B)(17). Adequate parental care is defined as the provision of
adequate food, clothing and shelter to ensure a child's health and physical safety and
the provision of specialized services warranted by a child's physical or mental needs.
From this definition, a parent need only feed, clothe, shelter, and provide for any
unusual mental or physical need to meet the state standard for providing adequate
parental care. It appears that the parent could satisfy this definition, while at the same
time physically, sexually or emotionally abuse or neglect their child. This definition appears to be incomplete, particularly when compared with the definition of a child
without proper parental care which includes provisions for parental neglect and abuse.
Id. § 2151.05 (Page 1976).
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without such care in the future. 6 The court must also determine if the
permanent placement will be in the best interest of the child."
8
Although not specifically stated in H.B. 695, it is apparent3 that
3 9 to perthe party seeking removal must provide sufficient evidence
suade the court to grant permanent custody."' The extent of discretion
given the court in making this determination is evident by the failure to
specify what standard of proof is required before the court may grant
permanent custody. 1 The additional notification requirements and
enumerated guidelines for parental behavior will serve to safeguard
parental constitutional rights"2 and promote the state's goal of maintaining parental autonomy whenever possible. 3 The major area of
concern regarding this modification to H.B. 695 is the apparent
unlimited discretion given the court for making determinations of
when permanent custody may be granted. Either party may request the
court to set out its opinion, including findings of fact and conclusions
of law, in writing. This requirement is effective only upon the court
granting permanent custody. 5
B.

Initial and Comprehensive Reunification Plan

When the juvenile court intervenes in the parent-child relationship
by awarding temporary custody to a non-parent, it is essential to all
parties involved that an expedient effort be made either to establish a
plan to safely return the child to his parents or to terminate parental
46 Most
custody permanently so that the child may be adopted.
authorities are in agreement that extended temporary placements can
36. Id. § 2151.353(A)(4) (Page Supp. 1980).
37. Id.
38. The state (usually represented by the children's services agency) has the
burden of proving that the parents are no longer able to properly care for their child.
See In re La Flure, 48 Mich. App. 377, 210 N.W.2d 482 (1973); State ex rel. Juvenile
Court v. Mack, 12 Or. App. 570, 507 P.2d 1161 (1973).
39. Children are seldom abused and neglected in the presence of witnesses. Expert
medical opinions and hospital photographs are means of proving child abuse and
neglect. See Brown & Hubbard, Medical and Legal Aspects of the Battered ChildSyndrome 50 CHI.-KENT L. REV. 45, 69-77 (1973).
40. OHIO REV. CODE ANN. § 2151.353(A)(4) (Page Supp. 1980).
41. Id.
42. See, e.g., Meyer v. Nebraska, 262 U.S. 390, 399-400 (1923); Pierce v. Society
of Sister, 268 U.S. 510, 534-35 (1925); Prince v. Massachusetts, 321 U.S. 158, 166
(1944); Wisconsin v. Yoder, 406 U.S. 205, 214 (1972).
43. OHIo REV. CODE ANN. § 2151.01(C) (Page 1976).
44. OHIO REV. CODE ANN. § 2151.353(A)(4) (Page Supp. 1980). For a general
discussion of the importance of requiring that the court's opinion be in writing see S.
KATZ, supra note 22, at 65-66.
45.
46.

OHIO REV. CODE ANN. § 2151.353(A)(4) (Page Supp. 1980).
Arleen, supra note 5, at 912-16.

Published by eCommons, 1981

UNIVERSITY OF DA YTON LA W REVIEW

[Vol. 7:1

be emotionally damaging to children.47 This is particularly true if the
child is transferred from one foster home to another without the opportunity for a stable family relationship.' 8 Evidence exists to show that
children under the age of three years are in need of a more immediate
permanent placement because of their highly impressionable stage of
development. 9 Several authorities currently advocate establishing set
guidelines as to the length of time a child might remain in temporary
custody. 0
H.B. 695 stops short of setting specific limitations on the length of
time an agency may retain temporary custody. It does, however, require the agency to affirmatively act to reunify the family while providing documentation that will enable the court to determine if permanent custody is the only other viable alternative."
The authorized agency in each custody proceeding is required to
submit to the court an initial plan designed to reunite the child with his
parent'by providing for the correction of the parental problem. 2 The
plan must be submitted after the child has been determined to have
been abused, neglected, or dependent. 53 It must include a schedule of
regular and frequent consultations between the parents and the
agency.5 4 If the child is being removed from the parental home, the
plan must include a parent-child visitation schedule that begins immediately and includes regular and frequent visitations and communications.5 5 A payment schedule requiring the parents to repay the
47.

Id. See also Wald: Status of Children, supra note 22, at 669-72.

48. Arleen, supra note 5, at 912-16; Wald: Status of Children, supra note 22, at
669-72.

49. See Wald: Status of Children, supra note 22, at 694-99.
50. Id. at 694-99; Arleen, supra note 5, at 937; Lincoln, Judicial Considerations
in Child Care Cases, 11 WAYNE L. REv. 709, 716 (1965).
51. There are situations in which neither reunification with the parents nor permanent custody will provide the best solution. Wald: Status of Children, supra note
22, at 696-99.
52. OHIo REv. CODE ANN. § 2151.412 (Page Supp. 1980). The children's services
agency must make a reasonable effort to contact the parents and involve them in the
initial and comprehensive reunification plans.
53. Id. While no specific time limit is set for submitting the initial plan it must be
done expediently so that the court can in turn make an order of disposition for the
child. The Montgomery County Children's Service Bureau has agreed to supply the
Montgomery County Juvenile Court with the initial plan within eight days of the
child's case being adjudicated abused, neglected or dependent. Interview with Mrs.
Bessie Pelfrey, former Montgomery County Children's Services Bureau Permanent
Placement Coordinator (June 23, 1981).
54. OHio REv. CODE ANN. § 2151.412 (Page Supp. 1980).

55. Id. If the agency believes the child might be harmed by the parent during the
visitation, it may provide supervision. To insure parental autonomy and avoid interfering with the reunification of the parent and child, supervision should be maintained
only in extreme circumstances such as where the child is actually threatened with harm.
https://ecommons.udayton.edu/udlr/vol7/iss1/18
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agency for services rendered is optional, depending on the parents'
ability to pay.' If the child has been abandoned or orphaned, the plan
must stipulate what steps were or will be taken to locate the missing
parents or relatives." This plan, when approved by the court, will be
incorporated into the judgment setting forth the disposition of the
child.58
The effect of the initial plan is to compel the children's services
agency to take immediate action to contact the parents and actively involve them in a reunification plan. Ideally, the agency should provide
support for the parents to correct parental problems and be supplemented by the necessary agency services5 9 which will help improve
the family's economic and emotional difficulties.
Within sixty days of the issuance of the temporary custody order
or sixty days after approval of the revised initial plan, the children's
services agency is required to file a comprehensive reunification plan
with the juvenile court.60 The plan must include any services or treatment offered to the parents; what actions the parents must take to adjust their conduct in order to provide adequate parental care; any services or treatment that will be provided for the child; and a schedule of
regular and frequent parent-child visitations and communications.
Any party may file objections to the comprehensive reunification
plan within seven days of receipt of a copy of the plan. 2 The court has
the discretion to hold a hearing within fourteen days of the
objection. 3 Once all issues are resolved, the court shall approve the
plan and, upon approval, incorporate it into the judgment.64
Any party may file a motion to modify either the initial or comprehensive reunification plan.65 The court must then notify the parties
of the proposed modification and allow seven days from the receipt of
the notice for the filing of objections. 6 If any party objects to the
modified plan, the court will consider the objections and may hold a
56. Id.
57. Id.
58. Id.
59. Examples of services that will assist in reuniting the family include daycare,
homemaker, counseling, budget planning, and financial aid. See Wald: Realistic
Standards, supra note 6, at 996-1000.
60. OHIO REv. CODE ANN. § 2151.412(C) (Page Supp. 1980).

61. Id. § 2151.412(D).
62. Id. § 2151.412(C).
63.
64.
65.
66.

Id.
Id.
Id. § 2151.412(E).
Id.
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hearing within fourteen days of receipt of the objection.6 7 Any approved
modifications will be incorporated into the judgment."
The effect" of the comprehensive reunification plan and, to a
lesser extent, the initial plan," ° is to provide the court with documenation of the parents' actions toward their children. Based on this information the court will be able to make an objective evaluation of
whether the parent-child reunification can succeed." The court will
also be able to determine if the children's services agency made the
necessary best efforts to aid in the reunification. In cases where the
court is able to determine that reunification will not be possible, there
will be adequate documentation to support a judicial award of permanent custody to the children's services agency. 2 In theory, the initial
and comprehensive reunification plans will enable the court to either
sanction the child's return to his parents or award permanent custody
to a children's services agency so that the child will be available for
adoption.
C. Motion for Permanent Custody
While the primary goal is the reunification of the family, 3 that
goal is not always attainable. H.B. 695 is designed to allow children's
services agencies to make a timely motion for permanent custody after
temporary custody has been previously granted." A six month period
must elapse from the initial hearing determination that the child was
abused, neglected or dependent before the children's services agency
may make a motion for permanent custody." This time period is short
67. Id.
68. Id.
69. Id. § 2151.412(B)-.412(C). Both the initial and comprehensive reunification
plans will require documentation of the agency's and parent's efforts to reunify the
child with his parents. These written records will provide the juvenile court with
evidence from which to make a decision regarding custody.
70. Id. § 2151.412(A). The initial plan is submitted after the court adjudicates the
child abused, neglected, or dependent and the agency has made a reasonable effort to
contact the parents and any other involved parties.
71. For a general discussion of the problems faced by children's services agencies
in maintaining trained staff personnel equal to the difficult task of dealing with strained
parent-child relationships, see Campbell, The Neglected Child: His and His Family's
Treatment Under Massachusetts Law and Practice and Their Rights Under the Due
Process Clause, 4 SUFFOLK U.L. REV. 631, 641-44 (1969-1970); see also Child Advocacy Project, The State and Children in Need (1979) (Limited publication of white
papers on Illinois children's services agencies; copy of report obtained from Ms.
Virginia Krymow, Director Annual Review Program for Montgomery County).
72. OHIo REv. CODE ANN. § 2151.412(B)(C).
73. OHIo REV. CODE ANN. § 2151.01(C) (Page 1976).
74. Id. § 2151.413 (Page Supp. 1980).
75. Id. § 2151.413(A).
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enough to prevent the child from remaining in temporary custody for
an excessive period, yet long enough to allow for reunification efforts
to be made between the parent and child.7 6 Notice must be given to all
parties that the granting of this motion will divest the parents of their
full parental rights." The parents must be notified of their right to
have legal representation and, if indigent, their right to have courtappointed counsel."8
The juvenile court must then set a hearing to determine if the agency
made a good faith effort to implement both the initial and comprehensive reunification plan. 9 The court must also determine if the parents
have failed to act in a manner designed to provide adequate parental
care and will continue to fail in the future.8 0 In determining if adequate
parental care is being provided, the court will examine all relevant factors including,8 but not limited to, the following: the extent to which
the parents conformed to the initial and comprehensive reunification
plan;8" any emotional or mental disorders of the parents and their anticipated duration;8 3 and any physical, sexual, or emotional abuse of
the child by the parents that has occurred between the initial filing of
the complaint and the date of the filing for permanent custody.", Additional relevant factors include any existing excessive use of intoxicating
liquors or drugs by the parents;8" any physical, emotional or mental
neglect of the child by the parents that has occurred between the initial
filing of the complaint and the date of the filing for permanent
custody; 6 and whether permanent custody is in the best interest of the
child. 87
The standard of proof to show that the child is without adequate
parental care and likely to remain without it in the future is clear and

76. See note 52 supra.
77. OHio REV. CODE ANN. § 2151.414(A) (Page Supp. 1980).
78. Id.
79. Id. § 2151.414(A)(1).
80. Id. § 2151.414(A)(2).
81. Id.
82. Id. § 2151.414(A)(2)(a).
83. Id. § 2151.414(A)(2)(b).
84. Id. § 2151.414(A)(2)(c).
85. Id. § 2151.414(A)(2)(d).
86. Id. § 2151.414(A)(2)(e).
87. Id. § 2151.414(A)(3). The best-interest-of-the-child test is commonly used in
most states. Wald, supra note 22, at 631; Katz, Howe & McGraph, Child Neglect Laws
in America, 9 FAM. L.Q. 1 (1975) [hereinafter cited as Katz, Howe & McGraph]; for a
discussion of the problems involved in implementing the best-interest test see
Mnookin, Foster Care - In Whose Best Interest?, 43 HARV. ED. REv. 599, 614-18
(1973) (cited with approval in Wald: Status of Children, supra note 22, at 650).
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convincing evidence. 88 The children's services agency' seeking permanent custody has the burden of convincing the court under this standard. 89 The child's wishes may be taken into consideration in relation
to the motion for permanent custody.9" Any party may request the
court to set out its opinion in writing, including its findings of fact and
conclusions of law. 9'
The annual review reporting requirements have been amended to
require that the initial review be made sixty days after placement of the
child so as to correspond with the deadline for the comprehensive
reunification plan.92 The annual review report must now include any
additional factors identified in the initial and comprehensive reunification plans.93 If no final disposition of the child's case has been made
after the filing of the second annual review report, the court is required
to conduct a hearing to determine what future plans the agency has
either to return the child to his family or to make a motion for permanent custody. 94
THE ISSUE OF REMOVAL

One of the most controversial areas of juvenile law deals with the
problem of when the state should intervene to remove a child from
parental custody. There is a delicate balance among parental
autonomy, 9 the state's parens patriae power and the best interests of
the child that must be considered in developing the most appropriate
laws to protect abused or neglected children. Several United States
Supreme Court decisions have held parental rights to be constitutionally protected. 96 Children's constitutional rights, in contrast, have received minimal protection. 7
88.

OHIO REV. CODE ANN. § 2151.414(B) (Page Supp. 1980).

89.

See note 39 supra.

90.
91.
92.
93.

OHIo REV. CODE ANN. § 2151.414(B) (Page Supp. 1980).
Id.
Id. § 5103.151(B) (Page 1981).
Id.

94. Id. § 5103.151. The court is not required to do more than inquire into the
children's services agency's plans for the child. By this time, the child has been in temporary custody for an extended period. It would seem prudent to place a greater
burden on the agency to justify its failure to provide a disposition for the child.
95. See note 6 supra.
96. See, e.g., Meyer v. Nebraska, 262 U.S. 390, 399-400 (1923) (regarding fourteenth amendment protection for parental liberty in raising children); Prince v.
Massachusetts, 321 U.S. 158, 166 (1944) (child custody as parental responsibility); In re
Gault, 387 U.S. 1, 2-3 (1967) (due process rights in delinquency hearing); Wisconsin v.
Yoder, 406 U.S. 205, 214 (1972) (fundamental interest of parents compared to state in
regard t6 guiding children's religious and educational future).
97. See generally Wald, Children's Rights: A Framework for Analysis, 12
https://ecommons.udayton.edu/udlr/vol7/iss1/18
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American society has long recognized parental autonomy to raise
children in accordance with one's political, ideological, or religious
viewpoint." With the exception of dependency situations and extreme
abuse or neglect cases, parental behavior in the past was largely
unrestrained. 9 Only within the last few decades have in-depth studies
0
concerning child abuse and neglect been brought to public attention. 10
The result has been federal and state legislation directed at providing
protection for abused and neglected children.' 0 '
Parental autonomy is not an absolute right.'0 The state has the
parenspatriaepower to intervene in the parent-child relationship when
the child's health and welfare is threatened.' 3
Unfortunately, with the exception of cases where the abuse or
neglect is serious and continuous, it is often difficult to determine
when and to what extent the state is justified in intervening with the
parent-child relationship.'10 The decision to intervene is often based on
the subjective opinion of a children's services caseworker or judge as
to what constitutes proper parental care in their community.'0 5 Intervention under these circumstances can often be equally or more
detrimental to the child than the abuse or neglect inflicted by the
parents. 06 Foster care homes, which are intended to furnish temporary
care for children often become long-term situations and the homes are
ill-equipped for such arrangements.' The only certainty in the child
abuse and neglect area is that too little is known about the parent-child
relationship and its long-term impact on the child's development.' 0 It
will be some time in the future before a proper evaluation can be made
of H.B. 695's impact on these controversial areas of temporary and
permanent custody. Currently H.B. 695 can only be analyzed with the
limited knowledge gained from past experience.
U.C.D.L. REV. 255 (1979).
98. Arleen, supra note 5,at 891-917.
99. Id. at 894-96, 903-10.
100. Id. at 910-17.
101. For a comparison of state statutes see Katz, Howe & McGraph, supra note
87. For comparisons of governmental and private organization recommendations see
Abuse and Neglect, supra note 17.
102. See generally, Cogan, Juvenile Law, Before and After the Entrance of
"ParensPatriae",22 S.C.L. REv. 147 (1970).
103. Id. See also Stanley v. Illinois, 405 U.S. 645, 649 (1972).
104. See Wald: Status of Children, supra note 22, 628-32, 637-42.
105. Id.
106. See Wald: Realistic Standards, supra note 6, at 993-1001.
107. See Wald: Status of Children, supra note 22, 645-48. See also Katz, supra
note 22, at 104-05.
108. See Wald: Realistic Standards, supra note 6, at 1002-03.
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Narrow versus Broad Definitions

Neglect,' 9 abuse"' and dependency"' are defined in broad and
vague language which allow the state almost unlimited intervention in
suspected child abuse, neglect or dependency cases. Phrases such as

"adequate parental care"'1 12 and "best interests of the child"" 3 give
the court wide discretion for determining the extent of state intervention. This use of broadly defined terminology is consistent with most
statutes in other states. 1 " An argument often used in support of broad
definitions is that children are subject to many different types1 ' 5 of

physical, sexual and emotional abuse and neglect, which if defined narrowly, might deny the court the necessary discretion to protect the

child."I6 To define these terms narrowly so as to encompass all types of
abuse and neglect is virtually impossible.' 7 Furthermore, the use of
broad, vaguely defined terminology has successfully withstood

numerous constitutional attacks of void for vagueness.'
Opposition to this view is presented by authorities" 9 who argue

that broad definitions allow children's services workers and judges the
right to intervene whenever they feel harm might be occurring to the

child, whether or not the harm is actually occurring.' 0 Excessive intervention may result in the child being removed from parental care in
situations where the removal will prove more harmful to the child than
the parental abuse or neglect.' 2 These authorities advocate specific ter109. OHIO REV. CODE ANN. § 2151.031 (Page 1976).
110. Id. § 2151.03.
111. Id. § 2151.04.
112. Id. § 2151.011(B)(17) (Page Supp. 1980).
113. Id. §§ 2151.353(A)(4), .414(A)(3). See also note 87 supra.
114. See note 101 supra.
115. For discussions of different types of abuse and neglect see, e.g., Wald:
Realistic Standards, supra note 6, at 1009-36; Arleen, supra note 5, at 922-28; Abuse
and Neglect, supra note 17, at 27-119.
116. See S. KATZ, supra note 22 at 64-68.
117. Id.
118. An extensive discussion of the void-for-vagueness doctrine is not within the
scope of this note. It is important to note that a constitutional void-for-vagueness attack on the broad language of H.B. 695 is unlikely to succeed. See, e.g., In re J.T., 40
Cal. App. 3d 633, 115 Cal. Rptr. 553 (1974); State v. McMaster, 259 Or. 291, 486 P.2d
567 (1971); Travis v. State, 12 Ohio C.C. (n.5.) 374 (1909). However, two recent decisions found state child abuse and neglect statutes to be unconstitutionally vague when
used by the state to permanently terminate parental custody. See Alsager v. District
Court, 406 F. Supp. 10 (S.D. Iowa 1975), aff'd, 545 F.2d 1137 (8th Cir. 1976); Roe v.
Conn, 417 F. Supp. 769 (M.D. Ala. 1976).
119. See Wald: Status of Children, supra note 22, at 639-41; Abuse and Neglect,
supra note 17, at 7-17.
120. See Wald: Status of Children, supra note 22,.at 639-41.
121. Id.
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minology so that intervention can be limited to those situations where
it is most necessary. 22 Many psychiatrists are in agreement that intervention between a child and parent can have detrimental emotional
impact on the child even if the parent is "unfit," stressing the importance of children maintaining a continuing relationship with the
parent. 121 By using more narrowly defined terminology, state intervention will be limited, thereby avoiding unnecessary intervention in the
parent-child relationship. 2 "
Both views have merit depending on whether one favors more or
less state intervention in the parent-child relationship. The way in
which H.B. 695 and its broadly defined terminology impact on child
abuse and neglect cases should be subject to close scrutiny by the state
to determine if the abused or neglected child will benefit.
B.

ParentalBehavior and Harm to the Child

Closely related to the disagreement regarding narrow and broad
definitions is the issue of what should be the appropriate focus of child
abuse and neglect legislation. H.B. 695 directs the focus on parental
behavior. 2 5 The test for determining if the child is abused, neglected,
or dependent is whether the parents provided adequate parental care
under the existing community standards. 2 If it is determined that the
parent abused or neglected the child, the court will focus on the correction of the improper parental behavior.' 27 The use of broadly defined
terminology is designed to give the court maximum discretion in determining whether to intervene in the parent-child relationship.' 2
Authorities opposed to that view argue that the proper focus of
child neglect and abuse statutes should be on the prevention of harm
to the child. 29 In certain communities, the parents' behavior might be
unfit according to community standards, yet cause little or no detriment to the child.'I" In contrast, the parents might adequately provide
food, shelter and clothing, while privately causing emotional problems
by cruelly disciplining the child.' 3 ' In examining the parental behavior,
122. Id. at 639-41.
123. Id. at 639-40.
124. Id. at 641.
125. OHIo REV. CODE ANN. §§ 2151.011(17), .412, .353(A)(4), .414(A)(2) (Page
Supp. 1980).
126. See S. KAfz, supra note 22, at 56-57.
127. Id.
128. Id. at 54-65.
129. See Arleen, supra note 5, at 918-19; Wald: Realistic Standards, supra note 6,
at 1001-04.
130. See Wald: Realistic Standards, supra note 6, at 1001-04.
131. Id. at 1014-24.
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little evidence has been found to demonstrate a correlation between
parental behavior or home conditions and specific long-term detriment
to the child.' 3 2 The focus on harm to the child rather than parental
behavior will require the court to consider the negative effect that state
intervention can have on the parent-child relationship.' 3 3 The potential
damage to the child that might occur as a result of state intervention
becomes an important factor for the court to consider in determining if
and to what extent the state should intervene.' 34 The result is the
limiting of unnecessary intervention when removing the child from his
parents poses a greater risk of harm to him. When the court determines that there is no practical way to keep the child from being harmed
by his parents, then and only then, should the state intervene to
remove the child from his parents.
BEST-INTEREST-OF-THE-CHILD TEST

Once the court has determined to remove the child from his
parents, a decision must be made as to whether the removal should be
permanent. H.B. 695 requires the court to examine the parental
behavior, but it also presents a best-interest-of-the-child test to determine if the child's best interests are served by returning him to his
parents. 33 The best-interest test is applied only after the child has been
found to be abused, neglected, or dependent.1 36 The rationale for this
application is that it would be unfair and prejudicial to consider
evidence concerning alternative placements for the child until an initial
determination has been made that the child is abused, neglected or
dependent.'II
The best-interest test involves a comparison of the child's situation
in a foster home with his situation if he would be returned to his
parents. 3 The most apparent problem with this test is that H.B. 695
has not set out any factors for the court to consider in making its value
132. Id. at 1002-04. This does not preclude recognition that the child's home environment can correlate with his future behavior. It has been shown in many cases
that parents who were abused subsequently abuse their own children. However, not all
parental behavior which fails to meet community standards will adversely affect the
child. By focusing on harm to the child the state intervention can be restricted to situations where the child is actually suffering harm.
133. See, e.g., Wald: Status of Children, supra note 22, at 993-1001.
134. Id.
135. OHIO REv. CODE ANN. §§ 2151.353(A)(4), .414(A)(3) (Page Supp. 1980).
136. See 2 ANDERSON'S OHIO FAMILY LAW § 11.4 (1975); In re Cunningham, 59
Ohio St. 2d 100, 391 N.E. 2d 1034, 1023, 1039 (1979).
137. See 2 ANDERSON'S OHIO FAMILY LAW § 11.4 (1975).
138. See Wald: Status of Children, supra note 22, at 649-50.
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judgment on whether or not to return the child to his home.' 39 When
faced with a decision about whether to leave the child with an agency
that is providing him with a safe and secure environment or to return
him to his parents who initially abused or neglected him, it is difficult
to avoid choosing the foster home."" As a result, the court may make
a subjective determination that overlooks or de-emphasizes the parental rehabilitation efforts. In situations in which the court is unwilling
to grant permanent custody to the children's services agency, it may be
prone to allow the child to remain longer in temporary custody rather
than risk returning the child to his parents.'' The resulting delay in attempting reunification of the parent and child can make it less likely
that a successful reunion will occur in the future.
Some authorities have suggested abandoning the best-interest-ofthe-child test and instead recommended focusing on whether the child
can be returned to the home without the threat of harm.' The focus
on harm to the child is more likely to encourage parent-child reunificamay
tion and less likely to compare parents with foster care, which
43
parents.'
the
over
advantages
professional
and
have financial
H.B. 695 provides factors for the courts to consider after intervention has occurred in the parent-child relationship.' 4 4 The focus on
parental behavior and later on the best-interest-of-the-child test is not
inconsistent with other state child abuse and neglect statutes.' 4 The
juvenile court has been given a better-defined focal point for adjudicating abuse, neglect and dependency cases. Whether the focus
adequately protects the child from excessive or unwarranted state intervention remains a major concern with H.B. 695.146 It can be hoped
139. See note 135 supra.
140. See Wald: Status of Children, supra note 22, at 684-87; But see Derdeyn,
Rogoff & Williams, Alternatives to Absolute Termination of Parental Rights After
Long-Term Foster Care, 31 VAND. L. REV. 1165, 1171-75 (1978) [hereinafter cited as
Derdeyn, Rogoff & Williams].
141. See Wald: Status of Children, note 22 supra, at 684-87; note, The Child
Custody Question and Child Neglect Rehearings, 31 U. CHI. L. REv. 478 at 480-84
(1968).
142. See note 129 supra.

143.
144.
1981).

145.

See note 141 supra.
OHIo REv.

CODE ANN.

§§ 2151.353(A)(4), .412(B) and .414(A) (Page Supp.

See note 101 supra.

146. The initial state intervention, prior to the adjudication of the child's case as
abused, neglected or dependent, has no criteria in H.B. 695 to aid the children's services
agenices and court in determining when intervention should be initiated. Currently any
suspicion of child abuse, neglect or dependency is sufficient for filing a complaint which
will result in an investigation by the children's services agency. OHIO REv. CODE ANN. §
2151.421 (Page 1976).
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that if the focus on parental harm is found to be inadequate for the
child's needs, the legislature will consider shifting the focus to harm to
the child.
MINIMIZING TEMPORARY CUSTODY

Prior to H.B. 695, few guidelines existed to prevent children from
undergoing prolonged commitments to foster homes." 7 Children's services agencies were not required to contact the parents of abused or
neglected children.' 8 The parents, often embarrassed or fearful of
criminal charges,' 9 failed to contact the agencies charged with temporary custody of their children. The juvenile courts were generally
reluctant to grant permanent custody to a children's services agency
when there was normally no documentation that reunification had
been unsuccessfully attempted. Parental constitutional rights '50 and
the state's support of parental autonomy'"' presented grave obstacles
for any court to overcome in granting permanent custody. As a result,
children often remained in foster homes for extended periods of time,
unable to return to their familes or be adopted. 5" Children in need of
stable and continuous relationships found themselves facing an uncertain future.
H.B. 695 provides a solution to this problem by requiring the
children's services caseworker to immediately contact the parents to
work together on a plan for reunification of the family.'II If reunification is not practical, the agency can move for permanent custody of
147. This should not be read to mean that the children's services agencies and
juvenile courts were acting without direction. Past case law, individual children's services agencies policy, and the existing legislation on child abuse, neglect and dependency provided guidelines. The guidelines were simply less defined and resulted in too
much discretion being given to too many agencies and courts. H.B. 695 will provide
more consistency and stability throughout the state. Interview with Mrs. Bessie
Pelfrey, former Montgomery County Children's Services Permanent Placement Coordinator. (June 23, 1981).
148. Id.
149. OHio REv. CODE ANN. § 2919.22(B) (Page 1976). While Ohio provides for
criminal sanctions against parents who abuse, neglect or abandon their children, prosecution is sought only in rare cases. Since the state's goal is reunification of the family,
criminal prosecution would only make reuniting the parent and child that much more
difficult. Also parents who severely abuse or neglect their children are often emotionally disturbed and have an insanity defense that is likely to bar conviction. For a general
discussion of the problems in this area see McCoid, The Battered Child and Other
Assaults Upon the Family, 50 MiNN. L. REv. 1, 3-19 (1965).
150. See note 118 supra.
151. OHio REV. CODE ANN. § 2151.01(C) (Page 1976).
152. See generally, Derdeyn, Rogoff & Williams, supra note 144, at 1168-69.
153. OHIo REV. CODE ANN. § 2151.412 (Page Supp. 1980).
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the child within six months so that the child may later be adopted.'
Problems of documentation are resolved by the court's requirements
for an initial and comprehensive reunification plan designed to provide
evidence of parental failure to provide adequate parental care.'"5 To
minimize the temporary custody period it is essential that the children's
services agencies and juvenile courts timely and expediently follow the
reporting and hearing deadlines in H.B. 695.
A suggestion by some authorities that mandatory time limits on
temporary custody be established is worth considering in light of past
problems in Ohio's children's services programs.' 56 The Ohio program
is similar to those in other states in that it suffers from insufficient funding, continuous staff shortages and the need to continually train new
staff members.'7 Ohio lacks a centralized children's services program
which would provide greater consistency and a closer accounting of
temporary custody cases. 58 The state's ability to impact on agencies
who fail to act or report in a timely fashion is limited by the lack of
centralization. ' Additional problems will occur if Ohio's juvenile
place different interpretations
courts and children's services agencies
6
on H.B. 695's broad language.' 1
The result is that it is still possible for children to be "misplaced"
in temporary custody for extended periods of time. The juvenile court
is only mandated to examine temporary placements if no disposition
has been made by the second annual review report. 161 Even then the
court is not required to order a disposition. 162 This potential problem
area needs close scrutiny during the coming years to determine if mandatory time limits should be adopted.

154.
155.

156.

Id.

Id.
See note 50 supra.

157. Interview with Mrs. Bessie Pelfrey, former Montgomery County Children's
Services Permanent Placement Coordinator. (June 23, 1981.) See Wald: Status of
Children, supra note 22, at 627-28.
158. Interviews with Mrs. Bessie Pelfrey, former Montgomery County Children's
Services Permanent Placement Coordinator and Ms. Virginia Krymow, Montgomery
County Director Annual Review Program. (June 23, 1981).
159. Id.
160. OHIO REV. CODE ANN. § 5103.03 (Page 1976). Eighty-eight countries have
either a children's services agency or county welfare department, and there are many
private children's services agencies and juvenile judges. If the number of individuals interpreting H.B. 695 is not sufficient cause for potential errors, the broad language will
assist in insuring that there are numerous subjective determinations which will not be
consistent. To complicate the problem, Ohio's lack of a centralized children's services
agency will likely result in inconsistent training among the children's services agencies.
161. OHIo REv. CODE ANN. § 5103.151 (Page 1981).
162. Id.
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CONCLUSION

H.B. 695 is designed to update Ohio's law in regard to providing
for abused, neglected and dependent children.' 63 The General
Assembly properly set its initial goal as the reunification of the family.
If reunification does not prove practical within a reasonable period of
time, provisions have been made to allow the children's services agencies to make a motion for permanent custody so the child might be
available for adoption.' 6 The juvenile court will be afforded adequate
documentation from the initial and comprehensive reunification plans
to make a knowledgeable and expedient disposition of abuse, neglect

and dependency cases. 161
The success of H.B. 695 will ultimately depend on the performance
of the children's services agencies and juvenile court judges. The Ohio
legislature cannot insure that case workers and judges will use their
powers wisely. The breadth of the language in H.B. 695 suggests that
children's services agencies and juvenile court judges have much
discretion to determine when and under what circumstances to intervene in the parent-child relationship.' 66 Their decisions must be
tempered with an awareness that unwarranted intervention in many instances can harm the child as much as parental abuse or neglect.' 67 If
caseworkers and judges realistically aim to achieve what is in the best
interests of the child, optimism about the future of these children exists. Under any circumstances, the successes and failures of H.B. 695
should be reviewed by the state legislature or appropriate administrative agency within the next five years to determine if the bill is
accomplishing its intended purpose.
Marcell Neil DeZarn

163. H.B. 695 modifies OHIO REv. CODE ANN. § 2151.281 (Page Supp. 1980) to
require the court to appoint a guardian ad litem in dependency hearings where the
parent and child have conflicting interests. The guardian ad litem is still requied in
similiar abuse and neglect cases. The role of the guardian ad litem to represent the
child's interests is not within the scope of this note. However it is important to understand that the guardian ad litem's role is basically to represent the child's interests
which often are not reflected in the goals of the parent or the state. For a general
discussion of the value of a good guardian ad litem program, see generally Davidson,
The Guardian Ad Litem: An Important Approach to the Protection of Children, 10
CHILDREN TODAY 20, (March-April 1981).
164. OHIO REv. CODE ANN. § 2151.413 (Page Supp. 1980).
165. Id. § 2151.412.
166. See note 22 supra.
167. See note 106 supra.
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